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SEX DISCRIMINATION AND
STATE PROTECTIVE LAWS
By JAMES C. OLDHAM*
An amendment was added as an afterthought to Title VII
of the 1964 Civil Rights Act, banning discrimination in employment based upon sex. The Equal Employment Opportunity Commission, which was to enforce the ban, was given no guidance on
the handling of conflicts between this provision of Title VII and
the state protective laws. Mr.Oldham analyzes the conflict and the
Commission's original position in dealing with it. Subsequently,
Mr. Oldham devises a test, in the context of the preemption provision of Title VII, to determine in which instances state protective
legislation should be upheld to coincide with congressional intent.
Any state statute which, on its face, retains an underlying protective
policy pertinent to the modern labor force, would be within the
state's police power to enact, and would not be preempted by Title
VII.
INTRODUCTION

(

ONSIDER yourself as the owner of a medium-sized cement manu-

-facturing
company. One fine morning you are confronted at
your plant by a female job applicant who theretofore has gained
widespread acclaim for her talents as a lady wrestler. She is seeking
a job which is available at your plant - that of manually transferring
100-pound cement sacks from your warehouse to shippers' vans at the
loading dock. Her application captures your attention sufficiently
for you to contact your personnel man, who promptly informs you
that a state law exists forbidding the employment of women in jobs
which involve lifting more than 25 pounds. You convey this fact,
with regrets, to your applicant. However, to your surprise and dismay, she retorts by not only eyeing you as a likely prospect for a half
nelson but also brandishing before you a copy of Title VII of the
Civil Rights Act of 1964, which in no uncertain terms prohibits discrimination in employment based upon sex.' What are you to do?

The employer's dilemma has been facetiously put, but that
dilemma is both obvious and real. The answer which the employer
may give at the present time is that Title VII does not oblige him to
provide employment to a woman at the cost of a clear violation of
*B.S., Duke University, 1962; LL.B., Stanford University, 1965; M.S.B.A., University
of Denver, 1967; Associate in the firm of Dawson, Nagel, Sherman & Howard,
Denver, Colo.
'Civil Rights Act of 1964 § 703(a)(1), 78 Stat. 255, 42 U.S.C. § 2000e- 2(a)(1)
(1964) [hereafter cited as Civil Rights Act of 19642.
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state law. 2 However, that answer may soon prove to have been
temporal, and even now it will vary according to the nature of the
administration of the state protective law in question.'
Since state protective laws regulating the employment of women
are not uncommon, it is probable that the employer's quandary will
be a recurring problem.4 This paper will endeavor to analyze the
problems resulting from the conflict between state protective laws
and the mandate of Title VII from several viewpoints. First, the
published opinions of the administrative body created to administer
Title VII, the Equal Employment Opportunity Commission, will be
examined to discover what guidance that body has offered in this
area. Representative types of state protective laws will then be discussed in terms of the degree to which they conflict with Title VII.
Finally, the standards in this area anticipated from the courts, including expected responses to the inevitable argument on preemption,
will receive attention.
I. A

CAPSULE HISTORY OF THE

SEX DISCRuMINATION PROVISION

A. The General Background
The statutory framework dealing with discrimination on the
basis of sex under Title VII is simple. Employers with the jurisdictional number of employees 5 cannot "fail or refuse to hire" or
deprive a person of "employment opportunities" or "otherwise adversely affect" that person because of sex. To do so constitutes an
"unlawful employment practice." 6 The one exception to this rule is
that discrimination on the basis of sex is permitted wherever sex is
2 See text accompanying notes 12-22 infra. Unfortunately, existing interpretative opin-

ions of the Equal Employment Opportunity Commission provide no guidance whatsoever as to how to cope with professional talents of lady wrestlers; no doubt
individual resourcefulness will come to the fore in this regard.
3See text accompanying notes 25, 29-36 in/ra.
4According to a recent survey by the Bureau of National Affairs of 78 varied companies, restrictions imposed by state laws account for 18 percent of the cases where
employment was denied females by the employers questioned. BNA, SEx & TITLE
VII, at 7 (Survey No. 80, Apr. 1967).
5 The definition of "employer" contained in Title VII will eventually encompass any
.person engaged in an industry affecting commerce who has twenty-five or more
employees for each working day in each of twenty or more calendar weeks in the
current or preceding calendar year." This level of 25 employees will be attained
through the following descending scale of coverage:
July 2, 1965-July 1, 1966: 100 employees
July 2, 1966-July 1, 1967:
75 employees
July 2, 1967-July 1, 1968:
50 employees
July 2, 1968 and thereafter:
25 employees
Civil Rights Act of 1964 § 701(b).
6
Civil Rights Act of 1964 §§ 703 (a)(1 ),(2).
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"a bona fide occupational qualification reasonably necessary to the
normal operation of that particular business or enterprise." 7
This sex discrimination provision was inserted into the civil
8
rights bill as a floor amendment in the House of Representatives.
Thus, apart from a brief period of floor debate in both Houses,
legislative history is not available to those wishing to interpret the
provisions.
The debate which did occur on the sex discrimination provision
is not particularly enlightening. Senator Dirksen was careful to point
out that he thoroughly enjoyed discrimination in favor of the fairer
sex, and that historically, such discrimination has been of a protective
nature. 9 In response, Senator Clark merely indicated that equal job
opportunity need not be given both sexes wherever sex is a bona fide
occupational qualification for a particular job.'0 Congressman Celler
took care to bring to the attention of the House a letter received from
the United States Department of Labor stating the opinion of the
Women's Division that the sex discrimination amendment "would
not be to the best advantage of women at this time."" This conclusion was based upon a previous study by the President's Commission
on the Status of Women, which was considering the advisability of
including sex as a forbidden type of discrimination in federal government contracts. That Commission determined that discrimination
based on sex involved different problems from discrimination based
on race, creed, color or national origin, and should be given specialized study and treatment."
Nevertheless, the sex discrimination provision became law. The
provision is being taken seriously by the Equal Employment Oppor7 Civil Rights Act of 1964 § 703(e)'(1).

8 The amendment's introduction by Congressman Smith (D., Va.) is noted at 110
CONG. REC. 2577 (1964). Representative Smith indicated his sincerity in introducing
the amendment by citing a letter from a constituent which outlined the imbalance
between males and females in the country and the resultant impairment of a woman's
right to a husband, aggravated by the country's killing off many available males
through war involvement. It has been pointed out subsequently that the purpose
behind the amendment was a ploy by opponents of the Civil Rights Act to secure the
entire bill's defeat. See Title VII: Legislative History, 7 B.C. IND. & COM. L. REv.
431, 441-42 (1966) ; Note, 50 IowA L. REv. 778, 791 (1965).
9 110 CONG. REc. 7217 (1964).
10 1d.
11 110 CONG. REc. 2577 (1964).
12*d. The reports of the President's Commission and committees working under it

have been collected and supplemented with additional materials in M. MEAD & F.
KAPLAN, AMERICAN WOMEN (1965). In addition to Rep. Celler's comments, Rep.
Green, a member of the President's Commission, spoke against the amendment as
being untimely and insufficiently considered. 110 CONG. REC. 2581-82 (1964).
However, several of Rep. Green's female colleagues in the House spoke in favor of
the amendment. Id. at 2580-84. But see, for an interesting analysis of the similarities
between race and sex discimination, Murray & Eastwood, lane Crow and the Law:
Sex Discriminationand Title VII, 34 GEo. WASH. L. REV. 232 (1965).
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tunity Commission; it must also be taken seriously by employers
subject to Title VII.
B. Discussion of the Effect on ProtectiveLegislation
The existence of state protective legislation and the potential
conflict of that legislation with the sex discrimination ban of Title
VII was recognized in both Houses of Congress during debate on the
sex amendment. Yet the effect the amendment was intended to have
on state protective laws is unclear.
Senator Dirksen's comments characterizing laws dealing with
employment of women as historically being of a protective nature,
coupled with Senator Clark's response, 13 certainly cannot be taken as
evidencing a considered judgment that all state protective laws fall
under the "bona fide occupational qualification" exception. In the
House of Representatives no reference whatever was made to protective legislation, in the context of the occupational qualification
exception.
Representative Celler did express apprehension that the sex
amendment might be an "entering wedge" toward striking down
protective legislation. 1 4 Representative Griffiths expressed her view
that some of the protective legislation was arbitrary and would be
tested and eliminated after passage of the amendment.' " Representative Multer indicated a fear that state protective laws "may be
repealed by implication" by the amendment." But on the other hand,
Representative Kelly stated her belief that the amendment "will not
repeal the protective laws of the several States."' 7 She also complimented Representative St. George for having indicated that "the
protective laws of the several States would not be destroyed by our
favorable action on this amendment." 18
In sum, no Congressman appears to have asserted that the sex
amendment would result in unqualified obliteration of state protective
laws. No reference was made to the preemption provision of Title
VII. 9 Most of the comments made did express concern that the
amendment would have some effect on protective legislation. Thus,
unfortunately, it is impossible to extract from the record a conclusion
of congressional intent as to whether or not protective legislation
would retain vitality after adoption of the sex provision.
1 Text at note 9 supra.
14110 CONG. REc. 2577-78 (1964).
15 110 CONG. REC. 2580 (1964).
16 110 CONG. REC. 2732 (1964).
17110 CONG. REC. 2583 (1964).

18 110 CONG. REC. 2582 (1964). This comment by Mrs. Kelly is somewhat curious in
light of Mrs. St. George's statement that she considered most protective laws to be
disadvantageous to women. Id. at 2580-81.
19See text at note 109 infra.
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COMMISSION VIEWS ON STATE PROTECTIVE LAWS

Assuming the desirability of an antidiscrimination statute on the
subject of sex, it is plain that the federal standards and machinery
created to eliminate such discrimination are lamentably inadequate.
That inadequacy stems chiefly from two major factors: the relatively
hasty conclusion by Congress that sex discrimination exists as an evil
equatable with other types of discrimination and equally deserving
of wholesale elimination; and the somewhat inconsistent failure of
Congress to provide the Equal Employment Opportunity Commission
20
with the means to enforce the discrimination ban.
Both of these shortcomings are placed in sharp relief whenever
the sex discrimination provision of Title VII collides with state protective laws regulating the employment of women. Such state laws
proceed upon the premise that instances of sex "discrimination" are
desirable as a matter of public policy - a premise which would seem
to have been tacitly rejected by Congress when it included sex in
Title VII. 21 Perhaps in no other context has the frustration caused the

Commission by its lack of enforcement powers been more apparent
than in the area of state protective laws.
The Commission's initial comments concerning such laws were
forthcoming in the official guidelines on sex discrimination issued
November 11, 1965.22 It was observed by the Commission that state
protective laws were generally of two types: laws providing benefits
for female employees such as rest periods, and laws prohibiting the
employment of women in certain hazardous or strenuous occupations.23 This classification was accompanied by the following
statement:
The Commission believes that some state laws and regulations
with respect to the employment of women, although originally for
valid protective reasons, have ceased to be relevant to our technology
or to the expanding role of the woman worker in our economy.

The Commission does not believe that Congress intended to
disturb such laws and regulations which are intended to, and have
the effect of, protecting women against exploitation and hazard.
Accordingly, the Commission will consider limitations or prohibitions imposed by such state laws or regulations as a basis for application of the bona fide occupational qualification exception. How20

Powers of the Equal Employment Opportunity Commission extend at the present
time only to conciliation, education, persuasion, technical assistance and like activities. Civil Rights Act of 1964 § 705(g). Legislative proposals are currently before
both Houses of Congress which would grant enforcement powers to the Equal
Employment Opportunity Commission. See 64 LAB. REL. REP. 210 (Mar. 6, 1967).
21 See text at notes 13-18 supra; see also Anderson, Civil Rights and Fair Employment,
22 BUS. LAW. 513, 522 (1967).
2 29 C.F.R. § 1604 (1965) (guidelines on discrimination because of sex).
2Id.
§ 1604.1 (a)'(3).
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ever, in cases where the clear effect of a law in current circumstances
is not to protect women but to subject them to discrimination,
24 the
law will not be considered a justification for discrimination.
Additionally, as a means of mitigating the conflict between state
protective laws and Title VII, the Commission stated its expectation
that an employer would in good faith exploit any available administrative exception to a state law before asserting a bona fide occupational qualification.25
Under the view expressed in the guidelines, the Commission
clearly considered any employer who discriminated against women
pursuant to a state statute which did not have the effect of protecting
women from exploitation and hazard to have committed an unlawful
employment practice. This conclusion was confirmed by former
Commissioner Richard Graham who said in a speech before the
National Federation of Business Women that all state laws pertaining
to the regulation of wages and hours and conditions of work should
apply equally to men and women, with the single exception of childbirth laws.2" Yet these views were not extremely useful to employers.
The Commission did not reveal what laws or types of laws it considered to fall within its test of protection from "exploitation" or
"hazard."
The occasional interpretative opinions of the General Counsel of
the Commission pertaining to state protective legislation add very
little to the Commission's original statements. The General Counsel
has ruled that an employer was not obliged to violate reasonable
licensing requirements of a state regarding professionals or entertainers "where there is no intention to discriminate on prohibited
grounds." 2" The negative inference contained in this ruling is interesting - that an employer cannot rely upon the defense of a reasonable statute if his motivation is discriminatory on the basis of sex.
It seems doubtful that such a negative inference was fully intended
by the General Counsel. Other opinions by the Counsel on state
protective laws are not controversial; none of the rulings deals with
a state statute considered to be antiquated or not to possess the protective effect intended when the statute was originally enacted.2 8
24

1d. §§ 1604.1(b), (c).
Id. § 160 4 .1(c) (3).
26 Graham, Title VII of the Civil Rights Act, NAT'L Bus. WOMAN, Mar. 1966, at 7.
27Op. Gen. Counsel (Aug. 27, 1965), BNA, 6 LAB. POL. & PRAc., FAiR EMPLOYMENT PRACTICES 401:1012 [hereinafter cited as FEP REPORTER).
28
The General Counsel has articulated such reasonable propositions as: that Title VII
rohibits classification by sex only with regard to employee status, which would not
e offended by the existence of separate restroom facilities; and that an employer may
not decline to hire a woman in order to escape coverage of state minimum wage
laws. Op. Gen. Counsel (Sept. 20, 1965), FEP REPORTER 401:1012; Op. Ltr. Gen.
Counsel (Mar. 22, 1966), FEP REPORTER 401:1012.
2
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In any event, within the past year the Commission has retreated
from its original formulations dealing with state protective legislation. In a statement adopted by the Commission on August 19,
1966, the Commission described a case before it as presenting squarely
the question of "whether Title VII supersedes and in effect nullifies
a state law which compels an employer to deny equal employment
opportunity to women." 29 The situation was one in which there was
no indication that the statute, limiting hours of work to 48 hours per
week, in fact protected the health or welfare of the particular applicant. However, the Commission found itself unable to resolve the
question presented to it. It was reiterated that an intention of
Congress to overrule the vast number of state protective statutes
outstanding could not be lightly presumed. The Commission then
acknowledged that it had no ability or authority to rewrite state laws,
to insulate employers against liability under state laws, or to commence suits to avoid the enforcement of state laws."0
As a result, the Commission officially adopted a "hands off"
policy with regard to cases such as the one just mentioned. The
Commission will make no determination on the merits of the case,
but will merely advise the charging parties of their right to bring suit
under Title VII, reserving to itself the privilege of appearing as
amicus curiae in any such ensuing litigation. 1 Since this promulgation, the position stated has been applied by the General Counsel of
the Commission in responding to letters of inquiry.32
The Commission's disengagement from the conflict between
state protective legislation and Title VII is not an end to the matter.
On April 10, 1967, Chairman Shulman announced that "the Com29 FEP REPORTER 401:1601.
30id. at 401:1601-02. The text of the Commission's comments in this regard is as

follows:
Over forty states have laws or regulations which, like California's limit
the maximum daily or weekly hours which women employees may work. What
effect Congress intended Title VII to have upon such laws is not clear. An
intent to alter drastically this pattern of state legislation should not lightly
be presumed. However, the Commission believes that in fact these laws in
many situations have an adverse effect on employment opportunities for
women. To what extent this adverse effect is counterbalanced by the protective function which these laws serve this Commission is not presently
in a position to judge. A choice between these two competing values could
probably be avoided if these protective laws were amended to provide for
greater flexibility, but the Commission cannot rewrite state laws according
to its own views of the public interest.
The Commission's functions in~processing charges under Title VII are
limited to investigation, determining whether there is reasonable cause to
believe a violation has occurred, and conciliation. While we have a duty to
interpret Title VII, we have no authority by such an interpretation to insulate employers against possible liability under state law, nor do we have
authority to institute in the name of the Commission suits to challenge or
restrain the enforcement of state laws.
31
32

Id. at 401:1602
See, e.g., FEP REPORTER 401:3025.
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mission is presently considering whether to indicate by rule or decision
the extent, if any, to which State protective legislation is affected by
Title VII."383 Subsequently, public hearings were held on the subject,
and written statements were received until June 2, 1967. Thus a new
statement of position by the Commission in this area appears imminent.
It is difficult to predict what that statement will be . 4 Testimony at the recently completed hearings was diverse, with views
being expressed for and against the preservation of state protective
legislation by witnesses of both sexes representing union and nonunion organizations.8 5
But even a new tack on the subject taken by the Commission
may not be a conclusive resolution. The courts ultimately will pass
judgment -through suits brought by individuals, or by the Commission if and when enforcement powers are received.8 6 Therefore, in
anticipation of one of these eventualities, it may prove useful to
review the character of representative state protective laws and to
examine the severity of their conflict with Title VII as well as to
suggest possible means of resolving that conflict. 7
III.

TYPES OF STATE PROTECTIVE LAWS AND THE
DEGREE OF CONFLICT WITH TITLE

VII

As indicated earlier, the Commission has categorized state protective legislation as generally either designed to provide benefits to
female employees, or intended to prevent women from engaging in
33 32 Fed. Reg. 5999 (1967).

The testimony at the hearings dealt with, among other issues, the policy considerations behind the protective laws when they were enacted and subsequent changes
which invalidated them. Transcript of Proceedings, GSA, EEOC (ACE -Federal
Reporter, Inc., May 2, 1967). Preemption was only considered in passing by one or
two of the witnesses. See, e.g., remarks of Miss Neese, id. at 46-48, and those of
Rep. Griffiths, id. at 234-35.
3565 LAB. REL. REP. 20-22 (May 8, 1967). According to this report of the hearings,
Stephen Schlossberg, General Counsel of the United Auto Workers, testified that all
protective laws are detrimental to women and should be declared to have been superseded by Title VII. Witnesses for the National Organization of Women spoke in
favor of eliminating state laws arbitrarily restraining hours of work, barring night
work, and limiting weight-lifting. Mrs. Mary Callahan of the IUEW stated that a
clean sweep of protective laws would not be desirable since the laws represent the
only protection some women have. In accord was Mrs. Anderson Page, testifying for
the National Federation of Settlements and Neighborhood Centers. Mrs. Katharine
Ellickson of the National Consumers League asserted that to eliminate the protective
laws, even selectively, would be "unreasonable and reckless" on the basis of present
inadequate information. A commissioner of the Industrial Commission of Wisconsin
urged a two-year moratorium during which thoughtful solutions could be worked out.
Interestingly, Chairman Schulman asked Mr. Schlossberg his reaction to a position
that state maximum hour legislation would be superseded only if the work were
covered by the Fair Labor Standards Act. As noted by the BNA Report, this could
be a clue to the Commission's thinking. Unfortunately, Mr. Schlossberg's testimony
was not included in the official transcript of the hearings so that further enlightenment is unavailable.
36
See note 20 supra.
34

11 The effect of recent fair employment practice legislation at the state level which
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hazardous occupations. 8 The chief types of statutes named by the
Commission in the "benefit" category are those dealing with physical
facilities, wages, and overtime or other compensation for women.39
Beyond these types of statutes, however, the "benefit" -"hazard"
dichotomy loses its clarity. For example, the Commission names rest
periods as a benefit given to female employees by state laws, while
limitations on hours of work are listed as being designed to protect
women from hazard.4" Yet the same statute which requires a rest
period for women who must stand continuously may also require an
employer to limit the hours his employee may work.4 ' The point is,
both of these requirements constitute "protective" legislation, protecting women from the hazard of exceeding alleged inbred physical
limitations or from hazards imposed by external conditions of labor.4 2
In the discussion to follow, only one class of statutes will be
encountered which is clearly in the "benefit" category - specifically,
the legislation dealing with unemployment compensation payments
afforded to female employees discharged because of pregnancy.4"
The remainder of the statutes to be mentioned were enacted for the
purpose of protecting female employees from hazardous or strenuous
working conditions.4 4
includes sex as a prohibited basis for discrimination will also be addressed briefly.
See text at notes 110-19 in!ra.
38 Text at note 23 supra.
3929 C.F.R. § 1604.1(a) (3) (i) (1965) (guidelines on discrimination because of
sex.)
0Id. §§ 1604.1(a) (3) (i),(ii).
41
See, e.g., Wyo. STAT. ANN. § 27-218 (1957).
42 It is another question whether the basis for thie statute remains today truly protective,
or whether the only justification for the statute is anachronistic notions of chivalry.
43 No attempt will be made in this study to detail any problems which may be inherent
in the existing requirements of equal pay for equal work without regard to sex. This
topic is treated under federal wage and hour legislation and administration, to which
Title VII of the Civil Rights Act expressly defers. Civil Rights Act of 1964 § 703 (h).
In addition, the examples to be given will be limited to statutes regulating the
employment relationship. Colorado does have statutes which demand separate restroom facilities for male and female employees, and separate dressing room facilities
under certain circumstances. CoLo. REV. STAT. ANN'. § 80-2-10 (1963). For purposes of this paper, the General Counsel's ruling that these classifications by sex do
not pertain to employment status and thus are not offensive to Title VII will be
accepted. See note 28 supra. However, one observation in this regard is interesting.
It has been firmly established in the race relations field that separate but equal
facilities are but a discreet form of unconstitutional discrimination. Brown v. Board
of Educ., 347 U.S. 483 (1954). This conclusion would clearly cover separate restroom facilities for whites and Negroes. Yet it would smack of lunacy for a female to
apply logic and argue under Title VII that the requirement imposed by state law of
separate restroom facilities for males and females is also a discreet form of prohibited discrimination. The example is trite, but it does illustrate the fact that sex
discrimination inevitably involves different considerations from other types of discrimination. Of course, one easy answer to examples of this type is the observation
that such differences, although based upon sex, do not proceed upon an assumed
inferiority of the female sex. This point was made by Murray & Eastwood, Jane
Crow and the Law. Sex Discrimination and Title VII, 34 GEo. WASH. L. REv. 232,
240, 249-50 (1965).
44 Statutes to be discussed will be taken from states constituting the Rocky Mountain
region and surrounding area, emphasis being given to Colorado legislation.
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A. Seats for Female Employees
Under Colorado law, employers must provide "suitable" seats
for female employees for use by those employees "when they are not
necessarily engaged in the active duties for which they are employed." 45 Similar statutes are quite common in other states. 46 Utah
allows an employer some discretion in that instead of being limited
to "seats," he is privileged to choose from among "chairs, stools or
other contrivances." 47 New Mexico, on the other hand, requires the
traditional "seat" and demands that employers post a conspicuous
notice in letters at least one inch high that female employees may use
the seats when not engaged in active duties of employment.4" Arizona
is perhaps the most demanding state on this subject, requiring employers to maintain at least two seats for every three female employees.4"
It is evident that any conflict between these statutes and Title
VII of the Civil Rights Act of 1964 is, or should be, insignificant.
Theoretically a conflict could be posed in one of two ways: by an
employer's refusing to hire a female employee because of the burden
of obtaining the required seating, or by a charge of "reverse discrimination" by male employees for whom such seating is not provided.
As to the first setting, it is clear that an employer would violate
Title VII by refusing to hire a female due to the extra cost involved.
The employer is not faced with the choice of violating either Title
VII or state law; he can and must comply with both.5 ° Concerning
reverse discrimination, the complaining male employee would seem
to be logically correct in urging that, in the language of Title VII,
he has been "adversely affected" on account of sex by being deprived
of seating facilities. Yet the possibility that a male employee would
seriously urge this position and that he would be seriously opposed
by his employer is virtually nil. Even if a showdown did occur on
this point, the Commission would in all probability quickly dispose
45

COLO.REV. STAT. ANN. § 80-2-13 (1963).

46 See, e.g., IDAHO CODE ANN.

§ 44-1108 (1948) ; MONT. REV. CODES ANN. § 41-1119
(1961); NEB. REV. STAT. § 48-201 (1960); Wyo. STAT. ANN.§ 27-219 (1957).
47UTAH CODE ANN. § 34-4-2 (1953).
48
N.M.STAT. ANN. § 59-5-10 (1953).
4

9 ARIZ. REV. STAT. ANN. § 23-261 (1956).

This Arizona statute and other Arizona

protective legislation will be discussed as if binding on employers. It is important to
note in this connection, however, that the Arizona Civil Rights Commission has ruled
that whenever a conflict occurs between the Arizona Civil Rights Act ban on sex
discrimination and the state law regulating hours of work, the Civil Rights Act controls. Reynolds v. Mountain States Tel. & Tel. Co., No. 17-12E (Ariz., Dec. 2,
1966), reported at BNA, FEP Summary of Latest Developments, No. 48 (Dec. 22,
1966). However, the Arizona Civil Rights Commission has enforcement powers only
as to first offenses by employers, and the views of the state's judiciary on this subject
have yet to be formulated.
50The General Counsel of the Commission has made an express ruling to this effect
regarding state minimum wage laws. See note 28 supra.
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of the matter through any administrative exception existing in the
state law, or by suggesting that the employer comply with the male
employee's request for equal seating "rights." In an analogous case,
dealing with an employer's policy, rather than a state statute, which
allowed fifteen minute breaks for women twice a day, but none for
men, the General Counsel of the Commission stated that the policy
violated Title VII. 51
B. Hours of Work
Perhaps the most extensive and most common type of state protective legislation regulating the employment of women involves
limitations on hours of employment. These statutes fall into three
classes: absolute limitations on hours of work, limitations qualified
as to types of work covered and as to emergencies, and limitations
only in the sense of requiring time and one-half compensation for
hours worked in excess of a certain number. The Colorado legislation
on this subject falls into the middle class. Employment of women in
"laundries, hotels, and restaurants, and in any and all manufacturing,
mechanical, and mercantile establishments," other than in clerical
capacities, is declared to be "injurious to health and dangerous to
life and limb." 52 Thus women are not allowed to work in such
employment for more than eight hours per day except in cases of
"emergencies or conditions demanding immediate action.""
Also in the middle class of state statutes limiting hours of work
is the New Mexico provision. Females may not work more than eight
hours per day in any "industrial or mercantile establishment, hotel,
restaurant, cafe or eating house; or in any laundry, or in any office
as a stenographer, clerk, bookkeeper or in any other clerical position;
or in any place of amusement; or in any telephone or telegraph
office. . . ." 11 This statute is considerably broader as to the types of
51
52

Op. Ltr. Gen. Counsel (Mar. 10, 1966), L.R.X. 1883.
COLO. REV. STAr. ANN. § 80-14-9 (1963).

COLO. REV. STAT. ANN. §§ 80-14-9,-10 (1963). It is interesting to note that in another provision dealing with minimum wages for women, the Colorado legislature
declared that it is unlawful to employ women under "conditions of labor detrimental
to their health or morals." CoLo. REv. STAT. ANN. § 80-7-3 (1963). If this provision were to be taken literally, the conclusion would follow that employment under
the eight-hour day law which is "declared to be injurious to health" does not involve
"conditions of labor detrimental to health," since the legislature would not have
condoned employment (limited to eight hours per day) which it had earlier declared
to be unlawful. Such a result is so finespun that it becomes absurd. Thus the only
conclusion possible is that the legislature did not intend that provisions of the
minimum wage law be read with those of the eight-hour day law to yield any
deductive results whatsoever.
54
N.M. STAT. ANN. § 59-5-1 (1953). Hours of work of females in telephone and
telegraph offices with more than five employees are further regulated by N.M.
STAT. ANN. § 59-5-6 (1953). Also, women employees in the field of transportation
apparently may work nine hours per day by virtue of N.M. STAT. ANN. § 59-5-13
(1953). See [1943-1944] N.M. ATTY's GEN. OP. 4388.
53
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employees covered than is the Colorado legislation. Nevertheless, the
New Mexico statute does allow work by females in excess of eight
hours per day in "emergency cases," not to exceed a total of 50 hours
per week and provided overtime is paid for time worked above 48
hours per week. 5
In Utah and Arizona, laws regulating hours of work of female
employees are similar in their structure to those of Colorado and
New Mexico. Utah places the eight-hour limitation on all employment of females in "any industry, trade or occupation except in
domestic service and executive positions," exempting certain employment in agriculture and the perishable fruit industry.56 The emergency exception in Utah is rather liberal, allowing the Industrial
Commission to permit extra work in cases of an "emergency or peak
period in the business of an employer. '5 1 This provision would
appear to allow employment of females for more than eight hours
over an extended length of time during the employer's busiest period.
Such license is not available under Arizona law. That state's provisions in this area prohibit employment of females other than in
domestic work for more than eight hours per day or 48 hours per
week (42 hours per week on the basis of a six-hour day) .5s These
requirements are not applicable to certain categories of employees
such as nurses, and agricultural, perishable fruit, managerial and
professional employees.5 9 The only exception available to manufacturing and industrial female employees is "to meet an emergency
or extraordinary need occurring occasionally and not as a regular
practice," and even then an absolute cutoff exists at ten hours per
day and 48 hours per week."0
More stringent than any of the statutes regulating hours of work
which have been discussed thus far are those of Nebraska and Montana. The pertinent statutes of both of these states constitute an
absolute limitation on hours of work for female employees with no
administrative exceptions available for emergencies or otherwise.
In Nebraska, the ceiling is nine hours per day and 54 hours per week
STAT. ANN. § 59-5-7 (1953). Provisions for emergency work exist in the
statutes dealing with telephone, telegraph and transportation employment, although
curiously the telephone and telegraph exception is limited to "extreme emergencies
that could not have been reasonably contemplated." N.M. STAT. ANN. §§ 59-5-6,-13

5sN.M.

(1953).

56

§ 34-4-3 (1953).
571d.
58 AIz. REv. STAT. ANN. §§ 23-281 A, Bi (1956). Recall, however that this
statute is subordinate to the state civil rights law according to the Arizona Civil
Rights Commission. See note 49 supra.
59Auz.REv. STAT. ANN. §§ 23-281 B2-B6 (1956).
UTAH CODE ANN.

60 ARIz. REv. STAT. ANN. § 23-281

B7 (1956).
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for females employed in virtually all types of employment."' The
Montana limitation is eight hours per day in most commercial types
of employment, although no limitation other than the daily limit
62
appears to exist as to the hourly work week.
At the other end of the spectrum in regulating hours of work
are the laws of Idaho and Wyoming. Both of these states merely
require that if employment of females in the commercial establishments named exceeds eight hours per day or 48 hours per week,
time and one-half shall be paid for the excess time worked."3
Wyoming does retain a requirement that female employees who are
required to be on their feet continuously be afforded two rest periods
of 15 minutes each, one in the morning and one in the afternoon.6 4
The above statutes are representative of state legislation dealing
with hours of work of female employees, but even among the statutes
discussed, wide variations exist. The fact that these variations do
exist as to both the type of business covered and the nature of the
limitations imposed presents serious difficulties in terms of the administration of the sex discrimination ban of Title VII. In Nebraska and
Montana, an employer filling a job which legitimately demands long
hours simply cannot use female help without contravening state law.
Since no administrative exceptions are available, the Commission is
at once at the stage where it will merely advise a complaining female
of her right to sue in the federal courts, but will not itself challenge
the state law. In contrast, it is clear that an employer in Idaho or
Wyoming could not decline to hire a female applicant because of the
added cost which might attend required overtime payments.6 5 Between these two extremes are the states requiring eight-hour days
except in cases of emergencies. Under these laws, an employer would
have to ascertain whether or not an administrative exception for
61 NEB. REV. STAT. § 48-203 (1960). The statute applies "(a) in any manufacturing,
mechanical, or mercantile establishment, laundry, hotel, restaurant, or office in any
metropolitan, primary, or first-class city in this state or (b) for any employer of
twenty-five or more people within this state."
62
MONT. REv. CODEs ANN. § 41-1118 (1961), covering "any manufacturing, mechanical, or mercantile establishment, telephone exchange room, or office, or telegraph
office, laundry, hotel, or restaurant."
6

3IDAHO CODE ANN.

§ 44-1107 (1948);

Wyo. STAT. ANN. § 27-218 A (1959)

(Supp. 1965), amending § 27-218 '(1957). The Idaho statute covers employment by
"any mechanical or mercantile establishment, laundry, hotel, or restaurant, or
telephone or telegraph establishment, or office or by any express or transportation
company." The Wyoming coverage extends to "any manufacturing, mechanical, or
mercantile establishment, laundry, hotel, public lodging house, apartment house,
place of amusement, or restaurant."
64
Wyo. STAT. ANN. § 27-218 B (1959), amending § 27-218 (1957). This provision

would be open to a challenge of "reverse discrimination" by a male employee.
65 See notes 28, 50 supra. In addition, to the extent employment is covered by both the
state laws in question and by the Fair Labor Standards Act, the federal overtime
requirements are more exacting than are the requirements of any of the state statutes
discussed. Fair Labor Standards Act of 1938, as amended, 29 U.S.C. §§ 201-19
(1966).
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emergencies, or for peak periods in the case of Utah, would be available to him so that a female could fill the particular job satisfactorily.
However, since most of the exceptions address unanticipated emergencies, it is probable that the female applicant for a job requiring
long hours would be told by the Commission at the present time to
resort to the courts in these states as well.
As to types of work, a clerical job necessitating considerable overtime could be filled by a female in Colorado, but could not
be in New Mexico. Numerous other types of work which would be
covered under the limitations on hours of employment in one state
and not in another are apparent from the earlier discussion of the
various states' legislation.
Thus not infrequently a woman's chances for obtaining a commercial job which demands long hours will depend on the fortuity of
her place of residence. At least this is true to the extent the state legislation being discussed is enforced or respected by employers.6 6 What
Congress would have done about this problem under Title VII had it
given the matter serious consideration is unknown. The Commission
initially attempted to achieve a rough resolution of this question in
its formulation which allowed only those statutes which in fact protect women from exploitation or hazard to be excepted from the
Title VII sex discrimination ban. Since the Commission's present
official position is to avoid the issue, the problem is now reserved
for the courts, unless new rules result from the recent Commission
hearings.
C. Hazardous Occupations
1. Mines and Mining
In Colorado, an express legislative declaration exists in the safety
regulations article of the provisions relating to coal mines that "no
females shall be employed in or about the coal mines, or beehive coke
ovens, except in an office or clerical capacity." 67 Such a provision
is not found in the statutes which govern other types of mining.
However, under the "safety regulations" section of the general mining
statutes, it is stated that "the commissioner of mines shall have the
power to make such rules and regulations as may be necessary for
the carrying out of the provisions of this article and such rules and
regulations shall be enforceable in the same manner as the provisions
The Arizona experience (note 49 supra) indicates that states may resolve these
matters of their own accord. But the mere existence of sex as a prohibited ground
for discrimination in a state fair employment practices law will not necessarily
achieve such a result, as is indicated in text accompanying note 113 infra.
67
COLO. REV. STAT. ANN. § 92-10-2 (1963).
66
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of said statutes. ' 68 Citing the authority just quoted, the Commissioner of Mines has issued the following regulations:
1. No girl or woman shall be permitted at any time to work
underground, nor shall they be permitted to work in mills,
excavations, mines or quarries, as defined in Section 3, or at
any other work which would be hazardous or harmful to them.
2. Women may be employed in mills in the operation of jigs,
tables, flotation cells, dryers or filters, or at any sorting or
picking belts and tables, provided that such employment does
not require them to stand constantly.
3. No women shall be permitted to do any work which will be
detrimental to their health.
Working in offices shall not be
69
considered detrimental.
Other states are equally explicit as to the employment of women
in mining operations. In Arizona, a statute exists stating bluntly that
"[flemales shall not be employed or allowed to work in or about a
mine, quarry or coal breaker ....
,,70 Similarly, in Utah, it is declared
to be unlawful to employ any female "to work in any mine or smelter
in this state.'" 71 On first glance, the Utah provision would seem to
allow the employment of females in surface jobs such as in milling
operations. However, the provision has been amended in cases of
wartime emergencies to waive the ban, permitting females to work
at mines "in other than underground work." 7 2 Thus, by inference,
the basic prohibition must be taken to include employment of women
in surface mining operations.
Until 1959, Wyoming law contained a provision prohibiting the
employment of women "in or about any coal, iron or other dangerous
mine, or underground work or dangerous place whatsoever in this
state." 78 This statute was repealed in 1959 along with certain other
provisions pertaining to child labor.74 However, the constitutional
provision, of which the statute on employment in mines was virtually
a replica, remains in full force. 75
That the employment of females was not contemplated by mining
legislation of other states is evident by implication. For example, the
statutes of Idaho which regulate hours of work in mines, smelters,
mills and the like, expressly speak of the period of employment of
"workingmen." 7 The same is true of Montana statutes regulating
68

COLO.REv.STAT. ANN. § 92-33-28 (1963).
69COLORADO BUREAU OF MINES, BULL. No. 19, RULES AND REGULATIONS § 54
1, 1962).
70 ARiz. REv. STAT. ANN.§ 23-261 A (1956).

(Jan.

7

1 UTAH CODE ANN.§ 34-4-1 ('1953).

72

Utah Laws 1943, ch. 58, § 1; Utah Laws 1945, ch. 78, § 1; Utah Laws 1951, ch. 59,

§ I.
T3

27-237 (1957).
§ 1.
5Wyo. CONST. art. 9, § 3.
76
IDAHO CODE ANN. §§ 44-1104,-1105 (1948).
7

Wyo. STAT. ANN. §

4 Wyo. Sess. Laws 1959, ch. 100,
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hours of work in mines, mills and smelters.7 7 Also, in Montana a
requirement exists that coal mine owners furnish a single wash house
"for the use of persons employed in such mine, for the purpose of
washing themselves and changing their clothes." 7 8 Obviously this
provision assumes the existence of male employees only. A like
assumption clearly underlies the provision detailing the maintenance
of "a checking system of the employees" since the provision is captioned "Checking men in and out of mines and the rights of men to
79
come out of mines.
Significant questions are presented as to the potential conflict
of these mining statutes and regulations with Title VII. In jurisdictions such as Arizona, Utah and Wyoming, where the prohibition on
the employment of women in mining is absolute and unequivocal,
the problem is the standard one created by clear-cut opposition of
state laws to Title VII- a problem in limbo at the moment under
the views of the Equal Employment Opportunity Commission.
In Colorado, however, the express prohibition on employment
of females in mining (other than coal mines) is derived from administrative regulations rather than from the legislature. The question
raised is whether or not such administrative regulations, which are
given the status of law in the eyes of the state, are to be given that
same status in the contemplation of Title VII. 0
A related question is posed by those state statutes which implicitly contemplate employment of only males in mining operations, but
which have no express declaration by the legislature or through
administrative regulations to that effect. In this case the position is
open to the Commission that no clear conflict between Title VII and
state law exists, so that a female cannot be denied mining employment in such states if otherwise qualified."'
2. Bartending and Miscellany
Both of the states mentioned earlier as possessing the most liberal statutes regarding hours of work of women employees, Idaho
and Wyoming, maintain statutes prohibiting women from perform§§ 41-1107,-1108 (1961).
MONT. REV. CODES ANN. § 50-435 (1961).
79 MoNT. REV. CODEs ANN. § 50-519 (1961) (emphasis added).
77MONT. REv. CODES ANN.
78

80 See discussion at note 119 infra.
81 This view might be especially attractive to the Commission since no problem is
presented as to whether or not state statutes have been preempted. It might be
argued that legislative inferences as clear as those mentioned should be binding on
federal and state administrative bodies alike. In this connection, one Colorado
experience is noteworthy. The Colorado legislature expressly declared employment in
stamp mills and concentrating mills to be injurious to health, and on that basis
limited the employment of men working in such capacities to an eight-hour day.
COLO. REv. STAT. ANN. §§ 80-14-1,-2 (1963). The clear inference is that em loyment of women in the mills was not intended. Nevertheless, this inference did not
deter the Bureau of Mines from ruling that women may engage in certain employment in mills generally. BULL. No. 19, § 54.2, quoted in text accompanying note 69
supra.
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ing the job of bartender. Wyoming law expressly states that "no
female shall be employed as a bartender in a room holding a retail
liquor license." 82 Idaho statutes approach the matter in reverse,
stating that bartenders in licensed premises must have permits, and
one requirement for obtaining a permit is that the applicant be male. 8
The chief difficulty with these statutes under Title VII is the
problem of obsolescence. Probably the bartending provisions originally
did stem from protective intentions toward women. No doubt bars
were less decorous places at the time of the origin of these statutory
restrictions than is the case now, but it may be questioned whether
the protective motivation behind such provisions still has vitality.
It is not known that the existence of women bartenders in states
without such restrictions has been unmanageable or harmful regarding the women in question.8 4
Another type of statute regulating female employment which
will be troublesome under Title VII because of its obsolescence is
the occasional provision dealing with jobs performed while standing.
Arizona law continues to forbid the employment of women "in any
capacity where the employment compels them to remain standing
constantly." 8" In addition, as noted earlier, the Colorado Bureau of
Mines has forbidden the employment of women in mills in any job
requiring them "to stand constantly."8 It is difficult to imagine
that either of these flat prohibitions is seriously enforced. Yet they
remain in existence, and to the extent they are enforced or complied
with by employers, the effectiveness of Title VII is lessened.
D. Benefits for Unemployment due to Pregnancy
Occasionally the unemployment compensation statutes of a particular state will contain special provisions dealing with a loss of job
by a female employee because of pregnancy. These statutes are pertinent to a discussion of Title VII only to the extent that distinctions
based on pregnancy can be treated as distinctions based on sex. The
Commission has ruled that pregnancy is a special condition attending the female sex which must be given special consideration, notwithstanding the absence of any possible test of equality with male
employees. 8 7
8Wyo.STAT. ANN.§ 12-20 (1957).
3 IDAHO CODE ANN.§ 23-922 (1948).
84Nevertheless, the Idaho statute has been held constitutional by the Idaho Supreme
Court as recently as 1957. State v. Burke, 79 Idaho 205, 206, 312 P.2d 806, 807
(1957). That court relied entirely in its decision on the United States Supreme
Court decision in Goesaert v. Cleary, 335 U.S. 464 (1948). These cases are discussed
in more detail at text accompanying notes 141-42 infra.
85
Amz.REv. STAT. ANN. § 23-261 A (1956).
86 BULL. No. 19, supra note 69.
87
Op. Gen. Counsel (Aug. 17, 1966), FEP REPORTER 401:3017.
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On first glance, it seems hard to deny that a discharge for
pregnancy is "discrimination" on the basis of sex. But even though
some jobs simply cannot be handled by a woman in the advanced
stages of pregnancy, that woman could be replaced by a nonpregnant
female or by a male. The possibility of replacing the pregnant employee with a nonpregnant female indicates that discrimination in
the sense addressed by Title VII has not occurred by the discharge.
Thus, it could be said that the employer "discriminated" against his
employee only because she was pregnant; that she was female was
merely coincidental. Suppose, for example, that a male employee
needed a leave of absence in order to effectuate an adoption. In such
a case, he, too, could be discharged by an employer not because he
was male but because of the disruptive effect of his action on his
employer's business.8 8 However, since the Commission has included
the subject of pregnancy within the scope of Title VII, it will be considered briefly.
Certain unemployment compensation statutes address only the
situation in which a female employee has left her employment voluntarily because of pregnancy, in which case unemployment compensation benefits are denied. 9 Even if the statute denies benefits
in the case of involuntary terminations, as does the Utah statute, the
sex discrimination ban does not apply. This type of statute does not
pertain to an employer-employee relationship, 90 and the sex discrimination ban does not have anything to say about action taken on
the basis of sex by persons other than employers, employment agencies
and labor unions. 9
Nevertheless, these statutes do treat special conditions created
because of sex, and thus the validity of this legislation may come into
question in the context of preemption if such legislation is considered
to be inconsistent with Title VII. The problem of preemption will
be addressed below, but it is first necessary to examine whether any
such inconsistencies exist.
Just as no problems are presented by the statutes allowing benefits for voluntary terminations, none appear in the Montana-type
provision which denies benefits to female employees discharged for
pregnancy only if those employees fail to present evidence of ability
to work.9 2 In the Montana example, the decision as to whether or
8 See in this connection Murray & Eastwood, supra note 43, at 239.
8See, e.g., IDAHO CODE ANN. § 72-1366(d)

(1948)

; NEB. REV. STAT. § 48-627(c)

(1960). The Utah statute denies compensation benefits without regard to whether
or not the termination of employment was voluntary or involuntary. UTAH CODE
ANN. § 35-4-5(h) (1953).

90 Cf. note 28 supra.
91 Civil Rights Act of 1964 § 703.
2MONT. REV. CODES ANN. § 87-106(i)

(1961).
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not to provide benefits has been removed from considerations of sex
to the full extent possible under the circumstances.
The Colorado statute provides that female employees who voluntarily terminate employment because of pregnancy are not entitled
to benefits; however, a pregnant employee who is involuntarily separated from a job may be entitled to receive unemployment compensation." Specifically, compensation is recoverable unless the involuntary termination took place "according to the provisions of a
reasonable rule of the employer providing for the separation of
pregnant workers." 4 This latter condition is to a large degree inconsistent with the sex discrimination provision of Title VII, as interpreted by the Equal Employment Opportunity Commission's holding
that, in general, an employer may not maintain a rule discharging
female employees because of pregnancy without alternatively offering
them a leave of absence. 5 For employers, this means that there can
seldom, if ever, be "reasonable rules" providing for the separation
of pregnant workers. The Colorado provision on this point is thus
inconsistent if the state takes a view different from that of the
Commission as to the reasonableness of such employer rules; otherwise, the provision is rendered essentially moot.96
IV.

CONSIDERATION OF THE INITIAL COMMISSION

TEST AS APPLIED TO THE VARIous TYPES OF
STATE PROTECTIVE LAWS

Should the Commission be given enforcement powers, it is reasonable to assume that judicial decisions in the state protective law
93COLO. REv. STAT. ANN.
9COLO. REv. STAT. ANN.
9

§§ 82-4-8(f)(ii), (iii) (1963).
§ 82-4-8(f) (ii) (1963).

Gen. Counsel (Aug. 17, 1966), FEP REPORTER 401:3017. The possibility that
a female may become pregnant during her employment would not seem sufficient
to label sex as a bona fide occupational qualification at the hiring stage for jobs

5Op.

which would be disrupted by leaves of absence. When a female employee becomes
pregnant, however, may it be concluded that sex suddenly becomes a bona fide
occupational qualification? An affirmative answer to that question appears, again on
first glance, to be impossible, since the bona fide occupational qualification exception
refers to hiring and not to discharg ing employees.
A more likely resolution of the matter is the possibility that the omission of
discharges from the bona fide occupational qualification exception was a Congressional oversight. Oversights will occur; for example, it has been noted that the
omission of national origin from the bona fide occupational qualification exception
was probably inadvertent. BNA, THE CIVIL RIGHTS ACT OF 1964, at 37 (1964).
Thus the existing language might be read expansively to cover the case of
discharges.
98 A similar situation was presented to the General Counsel pertaining to a provision
of a state's unemployment compensation laws which permitted, but did not require,
an employer to terminate female workers who married. Because of the permissive
nature of the statute, the employer was not faced with the choice of complying with
either state law or Title VII, and thus it was ruled that the employer must comply
with Title VII and must not maintain a rule of termination for female employees
who marry without having a similar rule for male employees. The aspect of the law
permitting discriminatory treatment of females was thus eliminated for practical
purposes. Op. Gen. Counsel (Aug. 5, 1966), FEP REPORTER 401:3013-14.
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area will be prompted. The Commission has already reopened the
subject by virtue of its recent public hearings.9" In this connection,
the Commission may refurbish its old views as to what state protective
laws it will respect, or, more likely, it may take a completely fresh
approach to the matter.
Even with enforcement powers, the Commission's latitude in
dealing with state protective laws will ultimately be determined by
the extent of the applicability of the preemption doctrine under the
Civil Rights Act.9" However, addressing for the moment the Commission's approach to state protective laws instead of the jurisdictional
scope of Title VII, a few observations may be made.
The Commission has taken two separate approaches in handling
alleged unlawful employment practices under the sex discrimination
prohibition of Title VII. On the one hand, the Commission has
severely limited the possibility of discrimination based on sex if
pursuant to employer policies. Any employment practices based on
"assumptions of the comparative employment characteristics of
women in general" or on "stereotyped characteristics of the sexes"
are invalid.9 9 In the area of employment policies, employers are
being forced to decide to hire on the basis of an individual's qualifications. On the other hand, the Commission has proceeded slowly in
challenging state protective laws which may discriminate. 10 0
State protective laws are no different in principle from the
employer rules which have been condemned by the Commission.
They invariably proceed upon the basis of a "stereotyped characterization" of the sexes to the effect that women by their nature must
be afforded protection which it is unnecessary to extend to men. 10
It is true that the Commission's initial position was merely that
state laws constitute a "bona fide occupational qualification" exception to the sex discrimination ban if they in fact protect women from
9 See text accompanying notes 33-35 supra.
98
See text accompanying notes 127-29 infra.
S29 C.F.R. §§ 1604.1(a) (1) (i),(ii) (1965) (guidelines on discrimination because
of sex).
1
0°See notes 22-32 supra, and accompanying text. See, in particular, comments by Miss
Cunningham, Transcript, supra note 34, at 308-11.
101 Ile Colorado legislature has admitted as much by affirmative declaration. In COLO.
REv. STAT. ANN. § 80-7-1 (1963), it is stated:

The welfare of the State of Colorado demands that women and minors be
protected from conditions of labor which have a pernicious effect on their
health and morals, and it is therefore hereby declared, in the exercise of the
police and sovereign power of the State of Colorado, that inadequate wages
and unsanitary conditions of labor exert such pernicious effect.
The Arizona Civil Rights Commission has expressly concluded that Arizona protective legislation "was based on the assumption that women were inferior to men
and in need of special protection." Reynolds v. Mountain States Tel. & Tel. Co.,
No. 17-12E (Ariz., Dec. 2, 1966), reported at BNA, FEP Summary of Latest
Developments, No. 48 (Dec. 22, 1966).
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exploitation or hazard.'" 2 Yet it is clear that in most cases the Commission would not allow such rules which are excepted from the Act
when in the form of state laws to be excepted if in the form of rules
held and applied by employers. To cite a case in point: the General
Counsel of the Commission has held that a union contract embodying
a blanket prohibition against women working as bartenders is violative of Title VII, unless a state statute contains such a prohibition.'
The Commission did not rule on the validity of such statutes, but
under the Commission's original test, state bartending restrictions
such as those mentioned earlier in this paper might have been upheld
as in fact protecting women from hazard, and perhaps from exploita1 04
tion.
In short, to say that state-declared stereotyped characterizations
of the sexes can be bona fide occupational qualifications is, more
often than not, to be unfaithful to the Commission's basic philosophy
under Title VII - that such rules if privately declared are invalid.
Whether or not the Commission's views ultimately will be accepted
by the courts, it does seem important that the Commission be consistent in giving content to the "bona fide occupational qualification"
exception. 0 5
It is suggested that the Commission should not hesitate to state
its views on rules pertaining to the -employment status of women,
whether those rules derive from employers or from state legislatures.
102 See text accompanying notes 22-25 supra.
03
1 Op. Gen. Counsel (July 21, 1966), FEP REPORTER 401:3009-10.
104Even so, no social unhappiness or molestation of women appears to have occurred
in states such as Colorado where the use of female bartenders is frequent. See, in
this regard, comments at note 84 supra and accompanying text. This fact illustrates
the chief difficulty with the sex discrimination ban of Title VII - the law attempts
to change some existing social mores while retaining others, with the dividing line
being extremely unclear. For example, the use of female washroom attendants has
been known for years on the European Continent, but it is certain that under Title
VII sex would be considered a bona fide occupational qualification justifying the
denial of employment to a female applying for the job of an attendant in a male
restroom in the United States. In this connection, the Commission has the task of
defining what the dividing line shall be under Title VII by giving content to the
phrase "bona fide occupational qualification." The Commission could start with
the proposition that there are virtually no types of legal employment where "built-in"
sex requirements exist, although certain occupations would be limited to one sex
due to the need for maintaining social order. For example, females could not be
used as guards in male penitentiaries. However, the Commission clearly will not
adopt this extreme a view, as illustrated by the washroom example given earlier.
Nevertheless, the resultant subjective nature of the "bona fide occupational qualifiqation" exception makes it important for the Commission to be cautious and consistent in giving content to that exception.
105 In addition to the need for consistency when dealing with a subjective standard,
discussed in note 104 supra, it is significant that state fair employment practice laws
generally adopt the "bona fide occupational qualification" phrase as an exception
to prohibited sex discrimination. Of the five states with sex discrimination bans in
their fair employment practice laws cited at note 112 infra, all but Wyoming
utilize the "bona fide occupational qualification" phrase. Undoubtedly the development of the meaning of the identical phrase in the federal law will be influential on
the content given to the exception in state usage.
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Only in this manner will the Commission be able to develop a workable approach as to when sex does and when it does not constitute a
bona fide occupational qualification.10 6 Then, any differences between employer rules and state rules would be placed in their proper
context - that of the intended jurisdictional scope of Title VII. The
Commission would have power to supersede state rules which are
considered offensive to Title VII to the extent that such state rules are
declared by the courts to have been preempted by the federal law.'
V.

JUDICIAL VIEWS AND PREEMPTION

It is natural for an administrative body charged with enforcement of a statute to seek to enforce and apply that statute as broadly
as possible. It is not surprising that the Equal Employment Opportunity Commission has followed this approach regarding the sex
discrimination ban of Title VII. At the same time, it is expected that
the courts should and will provide a check on overenthusiastic administrative positions. This check will be provided by the courts in the
case of sex discrimination. Since the "bona fide occupational qualification" exception will necessarily be given content to a large degree
on a subjective basis, 10 8 the restraint may be exercised by the courts
according to their views as to what is socially necessary in the way of
eliminating sex discrimination. And, given the meager legislative
history on the provision, this view may at the same time be rationalized as that which Congress "intended."
Nevertheless, the development just anticipated probably will not
take place as to the sex discrimination provision of Title VII to the
extent that it conflicts with state protective laws. The freedom of
106 To be consistent with Commission views on "stereotyped characterizations," it is
probable that all of the state protective laws regulating hours of work of women
and regulating the ability of women to work in hazardous occupations would not be
allowed to constitute "bona fide occupational qualification" exceptions. This result
is the position which has been urged recently in the Commission hearings by Mr.
Stephen Schlossberg, General Counsel of the United Auto Workers. 65 LAB. REL.
REP. 20-21 (May 8, 1967). However, Mr. Schlossberg viewed the law as being clear
that all state protective laws which conflict with the federal law are superseded by
Title VII. It is suggested that an examination of § 708 of the Civil Rights Act of
1964 is necessary before any conclusion as to the clarity of the law on this point
can be reached, and that upon such examination, the clarity discerned by Mr.
Schlossberg is not apparent. See discussion accompanying notes 127-29 infra.
10 The Commission has already stated that it has no power to insulate employers against
liability for violations of state laws. See note 30 supra. For this reason, the Commission has refrained from instructing employers to disregard the state protective
laws. Under the approach being suggested here, the Commission would still refrain
from instructing employers to violate state laws which are not considered preempted
by Title VII. However, it is not thought inconsistent for the Commission to state
that sex is not a bona fide occupational qualification with regard to a particular
statute just as it would not be with regard to a similar employer's rule, even though
the Commission may not be in a position to instruct an employer to disregard the
statute if that statute has not been preempted.
103See note 104 supra.
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the courts to act on such laws will be shaped by preemption considerations, a subject on which Congress has spoken. Section 708 of
Title VII reads as follows:
Nothing in this title shall be deemed to exempt or relieve any
person from any liability, duty, penalty, or punishment provided by
any present or future law of any State or political subdivision of
a State, other than any such law which purports to require or permit
the doing of any act which would be an unlawful employment practice under this title. 10 9

This statute must be considered not only in the context of state protective laws, but also with regard to state unemployment compensation
and fair employment practice laws.
A. State FairEmployment PracticeLaws
Even though little illumination is shed by the congressional
floor debate on the sex discrimination provision of Title VII, one
matter is clear: Congress did not intend to supersede state antidiscrimination statutes. This view is apparent not only from the

legislative record, but also from the language previously quoted
from section 708.11° In addition, it has been established through
another provision of Title VII and through amplification by the
Commission that the Commission will defer for a statutory period of
time to state agencies enforcing state fair employment practice laws
before federal conciliatory or investigatory action will be taken."'
Of the states which have been examined in this paper, five
possess antidiscrimination statutes which include sex as a prohibited
109 Civil Rights Act of 1964 § 708. Section '1104 of the same act contains a miscellan-

eous preemption provision:
Nothing contained in any title of this Act shall be construed as indicating
an intent on the part of Congress to occupy the field in which any such
title operates to the exclusion of State laws on the same subject matter,
nor shall any provision of this Act be construed as invalidating any provision of State law unless such provision is inconsistent with any of the
purposes of this Act, or any provision thereof.
Presumably the latter provision adds nothing new, when considered in conjunction
with § 708.
" 0 See remarks of Senator Humphrey, 110 CONG. REc. 12721 (1964). See also Purdy,
Title VII: Relationship and Effect on State Action, 7 B.C. IND. & COM. L. REV. 525
(1966).
M1Civil Rights Act of 1964 § 706. That the deferral is a rather limited one is evidenced
by the following remarks of Senator Humphrey:
Section 706(b) provides that in a State with a nondiscrimination law the
individual must first follow state procedures for 60 days (or in some
cases, 120 days). However, to avoid the possible imposition of onerous
state requirements for initiating a proceeding, subsection (b) provides that
to comply with the requirement of prior resort to the state agency, an
individual need merely send a written statement of the facts to the state
agency by registered mail. 110 CONG. REC. 12723 (1964).
For a general discussion of this section, see Rosen, Division of Atahority Under
Title VII of the Civil Rights Act of 1964: A Preliminary Study in Federal-State
Interagency Relations, 34 GEO. WASH. L. REv. 846 (1966).
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ground.' Of these, only three have been accepted by the Commission as possessing sufficiently effective enforcement procedures for
the Commission to follow Title VII's procedure for deferral to the
state enforcement agency.1 13
While no preemption problem is generally presented as to these
statutes since they do not "purport" to allow unlawful employment
practices, this is not absolutely clear in two instances. The Nebraska
statute contains a provision to the effect that its antidiscrimination
statute is not intended to repeal "any of the provisions of the civil
rights law, any other law of this state, or any municipal ordinance
relating to discrimination because of race, creed, color, religion, sex,
or national origin.""' 4 The intended scope of this provision is unclear; certainly it could be said that the Nebraska legislation discussed
earlier which regulates the employment of women "relates to" discrimination because of sex, and thus is left untouched by the state
fair employment practice law. If this be true, it could be argued that
the Nebraska saving provision "purports" to permit acts which would
be an unlawful employment practice under Title VII. This conclusion is somewhat circular in that acts complying with state law will
constitute unlawful employment practices only to the extent the state
protective laws are preempted. However, assuming that some of
Nebraska's state protective legislation would be preempted, then to
that extent the state's antidiscrimination law would also be ousted.
However, the saving provision of the Nebraska antidiscrimination statute need not be read as broadly as above. The phrase
"relating to" could, and probably should, be read to refer to other
state statutes in existence which tend to promote elimination of the
previously named categories of discrimination.
Greater difficulty on the preemption subject exists with the Utah
fair employment practice act. That law states that it is an unfair
employment practice for an employer to discriminate against any
person otherwise qualified because of sex, among other grounds.' 1 5
However, the statute also states that "otherwise qualified" means
"possessing the education, training, ability, moral character, integrity,
disposal to work, adherence to reasonable rules and regulations, and
1 12

ARiz. REV. STAT. ANN. §§ 41-1401 to -1485 (Supp. 1966); Idaho Laws 1961,
ch. 309, as amended, H.B. 34, L. 1967 (FEP REPORTER 451:725); Neb. Laws
1965, L.B. 656, as amended, L. 1967, L.B. 357 (FEP REPORTER 451:725); UTAH

CODE ANN. §§ 34-17-1 to -8 (1966); WYO. STAT. ANN. §§ 27-257 to -264 (Supp.
1965). Of these statutes, those of Arizona, Nebraska and Utah appear to have been

patterned directly after Title VII.
11 FEP REPORTER 401:1022-23. The three states accepted by the Commission for
deferral purposes are Nebraska, Wyoming and Utah. For a policy guide on deferral.
see FEP REPORTER 451:1-4, 8, 10.
114Nebraska Fair Employment Practices Act § 24, FEP REPORTER 451:733.
215 UTAH CODE ANN. § 34-17-6 (1966).
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other qualifications required by an employer for any particular
job."" 6 This added definition is sufficiently broad and subjective to
permit a conclusion that the statute "purports" to permit acts which
would be unlawful employment practices under Title VII of the
federal statute. The "otherwise qualified" definition does appear to
enervate significantly the Utah statute.
Magnifying the difficulty with the Utah statute is the existence
of certain administrative regulations. In those regulations it is said
that consideration can be given to sex as a "bona fide occupational
qualification" in terms of job performance, community standards of
morality or propriety, or in fulfilling the provisions of other statutes,
citing the Utah statute which prohibits the employment of women in
mines and smelters."17 The factor of community standards of morality
or propriety would again seem to allow a wide range of subjective
judgments that may or may not be based on discriminatory attitudes.
Also, the reference to other statutes indicates rather clearly that at
least as to the statute dealing with mines and minerals, sex is a bona
fide occupational qualification by administrative declaration. Such a
conclusion can stand only if the state statute referred to in the regulation itself remains valid under Title VII.1 8 Since no other example
is cited by the regulation, whether or not sex is a bona fide occupational qualification as to the other state protective laws existing in
Utah can only be treated on a case by case basis." 9
B. Unemployment Compensation Legislation
In general, state unemployment compensation statutes which
provide benefits for female employees terminated from their employment because of pregnancy do not conflict with Title VII to any
significant degree.'
If those statutes which deny benefits to pregnant females were to be translated into employer rules denying
severance pay in such situations, it is probable that these rules would
llBId.
17

FEP REPORTER 451:1158a.
I' 8 See note 130 infra.
11A similar problem is presented by the Wyoming Fair Employment Practices Act.
The state attorney general has declared that the Fair Employment Practices Act does
not conflict with the provision of the Alcoholic Beverages Act which prohibits the
employment of females as bartenders (see note 82 supra). Wyo. Arr'Y GEN. OP.
No. 11541 (Sept. 14, 1965). A further difficulty is presented in the Wyoming and
Utah situations, in that it is not inevitable that administrative regulations constitute
state "law" for purposes of federal preemption under § 708. If so, as would seem
to be the most sensible result, the fact that such regulations might be preempted
should not have any effect on the validity of the basic fair employment practices
statutes. This conclusion should be equally applicable to administrative regulations
amplifying or underlying state protective legislation, such as the Colorado mining
regulations, discussed in the text accompanying note 80 supra.
120 See text accompanying notes 87-91 supra.
1
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violate Title VII in the view of the Commission.'
Thus in that
sense, the state statutes are inconsistent with the spirit of Title VII.
Other statutes in the unemployment compensation field embody
such an inconsistency to a larger degree. For example, a Montana
statute exists denying unemployment compensation to a female leaving
her most recent job to be married, with no such penalty for male
employees.' 2 Another Montana provision states that no benefits are
payable to an employee leaving her most recent job to change her
place of residence to remain with her husband or relatives.' 2 3 Provisions similar to the latter one exist in Utah and Idaho, and in no
case does an equivalent provision exist pertaining to male employees.' 24 If these rules were held by private employers, it is clear
that the Commission would disapprove of them. 2 5 Yet according to
the language of section 708 of Title VII, the provisions in state laws
are not preempted because the state, in providing or denying unemployment compensation benefits, cannot commit an unlawful employment practice.'2 6 Conceivably the inconsistency between these statutes
and Title VII is sufficient to permit the invocation of common law
preemption authority.
These statutory provisions are, however, relatively innocuous.
They would in all likelihood be made to apply equally to males and
females by the states concerned. The fact that section 708 of Title VII
does not cover these provisions is not of serious concern.
C. Protective Laws
The most pressing and difficult questions arising under section
708 stem from those state laws which truly originated for "protective"
reasons. It might well be argued that all of such laws should be
eliminated to the same extent that similar employer rules would be
disapproved by the Commission under Title VII - that is, in almost
121 The

Commission has ruled that pregnancy must be given special recognition in order
to provide substantial equality of employment opportunity for both sexes, and that
an employer may not maintain a rule automatically discharging pregnant women
without first offering them leaves of absence. Op. Gen. Counsel (Aug. 17, 1966),
note 87 supra.
12 MONT. REV. CODES ANN. § 87-106(g) (!961).
13Id. at § 87-106(j).
124 IDAHO CODE ANN. § 72-1366(c)

(1948) ; UTAH CODE ANN. § 35-4-5(i) (1966).
This conclusion is made clear from the Equal Employment Opportunity Commission's
interpretative opinions dealing with insurance plans provided by employers for
their employees. The Commission has ruled that assumptions pertaining to the
structure of families, e.g., who is dependent upon whom, who is head of the household, are irrelevant as far as employer rules are concerned. The rules must be equally
applicable to males and females. See Interpretative Opinions, FEP REPORTER
401:1011-12.
12 Title VII addressed only discriminatory employment practices by employers possessing
the jurisdictional number of employees. See text accompanying note 5, 6 supra.
125
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all cases. 127 Yet the preemption provision of Title VII may not lead
to such a result.
If section 708 is to go beyond the preservation of state antidiscrimination statutes, the problem is to discern a dividing line
between those state statutes which will and those which will not be
preempted by Title VII. There appear to be three possible judicial
solutions within the language of section 708. First, a court could
conclude that, contrary to the Commission's initial views, any denial
of employment to a female on the basis of potential hazard to her
would be a situation in which sex is a bona fide occupational qualification whether or not a state law existed. This stance, however, would
eliminate most of the substance of the sex discrimination ban.
A second solution could be to stress the word "purports" as used
in section 708. Since any state statute not "purporting" to permit an
unlawful employment practice is not disturbed by Title VII, it could
be held that no statute which on its face retains an underlying protective policy pertinent to the modern labor force can "purport" to
allow an unlawful employment practice under Title VII. The Commission's initial statement that a statute must, not only by design but
also in effect, protect women from hazard is thus incorporated into
this second solution. Statutes which set patently "unreasonable"
limitations on the employment of women according to modern standards would "purport" on their faces to allow unlawful employment
practices.
This approach is admittedly somewhat amotphous. The inquiry
into which statutes will continue to be valid will necessarily be
directed to whether or not legitimate differences between the sexes
exist as to the type of activity being regulated by a given statute. The
difficulty presented is that the Commission has ruled that employers
may not generalize as to employment practices if some women would
thereby be prejudiced, even though the women who might complain
would be few compared with the total number of women affected by
the particular rule. But as far as the states are concerned, surely
their police power permits generalizations which continue to address
the majority of women regulated thereby even to the detriment of
a few. Those protective laws retaining meaningful underlying
policies would appear to represent examples of such generalizations.
Since it does not appear that Congress intended to invalidate these
generalizations, this second approach has been formulated as an
attempt to interpret section 708 accordingly.
The third possibility is for courts to conclude that all state laws
which in fact foster sex discrimination "purport" to allow unlawful
127 This

argument has been presented to the Commission in the recent hearings which
were held on state protective laws. See note 106 sspra
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employment practices because based on "stereotyped characteristics,"
even though in individual cases sex might be a bona fide occupational
qualification. This solution has the advantages of being consistent
with the Commission's approach to sex discrimination generally and
of being easily administered. However, the result was probably not
intended by Congress,12 and it would be unlikely that the courts
would promote such a broad conclusion - that all state protective
laws "purport" to allow unlawful employment practices - without
any support from legislative history.
As to the second solution, no guarantee exists that it would snare
all capricious or outmoded state statutes. Another drawback of this
second solution is that it depends completely on the word "purports."
It therefore would allow practices under a given state statute which
would constitute unlawful employment practices in other states without such a statute. A possible result could be widespread legislation
in those states lacking provisions regulating the employment of
women.
Nevertheless, it is thought that the second solution represents
the most likely resolution of the matter. Courts will probably attempt
to give content to Title VII, and a conclusion that "protection from
hazard" always permits application of the bona fide occupational
qualification exception seems a bit strong even for the courts. In
addition, the conclusion is definitely contrary to the Equal Employment Opportunity Commission's opinions. The second solution, on
the other hand, does provide a reconciliation of Commission statements with section 708 and forces no real commitment by the courts
with regard to the "protection from hazard" defense when no state
statute exists.
The second solution could be further supported by reading section 708 in a more general and traditional manner with regard to
preemption. As once stated by Justice Stone, "As a matter of statutory construction Congressional intention to displace local laws in
the exercise of the commerce power is not, in general, to be inferred
unless clearly indicated by those considerations which are persuasive
of the statutory purpose." 129 It may be said that a discussion of the
"statutory purpose" behind the sex discrimination provision of Title
VII is an empty inquiry due to the origin of the provision as a floor
amendment. Clearly, however, the general purpose of Title VII is to
eliminate discriminatory motives in hiring practices, and in that sense
the purpose of the sex discrimination provision does not demand the
wholesale elimination of state statutes and regulations in fact designed to protect women from "exploitation and hazard."
In See text accompanying notes 13-19 rupra.
12 Maurer v. Hamilton, 309 U.S. 598, 614 (1940).
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VI. CONSTITUTIONAL QUESTIONS

The interpretative view of section 708 favored in the previous
comments results in upholding certain existing state protective legislation.'" 0 It goes without saying that such a result must not contravene the fourteenth amendment of the Federal Constitution. This
inquiry is limited to the question of whether the policy or policies
underlying the legislation left standing by section 708 constitute a
valid exercise by the state of its police power. 18 '
Under the present state of judge-made law it is clear that most,
if not all, of the protective legislation earlier discussed is constitutional. The outstanding authority in the area of maximum hours for
women is the 1908 Supreme Court decision of Muller v. Oregon.'3 2
Responding to an exhaustive collection of economic and medical data
briefed by Louis Brandeis, the Court concluded that physical differences between men and women did exist and that long hours for
women were harmful to motherhood and thus to the public interest.' 3 3 Therefore it was held that state legislation prohibiting women
as a class from long hours of work was justified and was not in
conflict with the Federal Constitution." 4 Significantly the Court had
indicated that it reached this result in order "to secure a real equality
of right."'

13

5

The Muller decision has been relied upon subsequently to sustain
other state legislation limiting hours of work for females when such
legislation would not have been considered valid if pertaining to
males.136 As has been noted elsewhere,' 7 such reliance was not
necessarily justified if the legislation in question, although represent130No specific appraisal of each protective law under the author's view of preemption
has been undertaken. However, since that view discards statutes with outmoded
rationale, it is probable that, in general, legislation prohibiting women from working
in jobs requiring constant standing would be preempted. Laws limiting hours of
work for females could be disapproved, at least where such laws no longer have
protective influence due to the effect of federal and state wage and hour legislation.
(Recall the position arguably taken by the Commission on this subject at the recent
hearings, note 35 supra. See also text accompanying notes 138-40 infra.) Laws
regulating female employment in underground mining address the worst type of
working conditions involving considerable physical danger and, perhaps, danger of
physical assault; these probably will continue to be valid. Bartending statutes are a
marginal case. Such laws depend upon a social view of morality which does not
appear relevant to the latter half of the twentieth century. Statutes requiring rest
periods and seating for women also appear obsolete. Such statutes need not operate
to provoke unlawful employment practices. In all likelihood the Equal Employment
Opportunity Commission will be successful in urging states to revise voluntarily the
latter type of statute so that the statutes apply equally to males and females.
131 Cf. Teamsters Local 695 v. Vogt, 354 U.S. 284 (1957).
132208 U.S. 412 (1908).
13 Id. at 421-22.
' 34 Id. at 423.
135 Id.
138See, e.g., State v. Dominion Hotel, 17 Ariz. 267, 273, 151 P. 958, 960 (1915).
137 Murray & Eastwood, lane Crow and the Law: Sex Discrimination and Title VII,
34 GEo. WASH. L. REv. 232, 237 (1965).
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ing a classification based on sex, actually did not serve to equalize
rights of males and females in the labor force.
Most maximum hour legislation did have as its purpose the
improvement of general working standards and was not intended to
coddle the female sex.' 8 The Fair Labor Standards Act and state
wage and hour legislation have rendered this purpose obsolete to a
certain extent.' 39 Yet to the extent women are not covered by overtime restrictions, maximum hour legislation would appear to remain
useful. In fact, retention and expansion of the legislation under such
circumstances was the official recommendation of the President's
Commission on the Status of Women as recently as 1965.14°
In the area of state statutes on bartending, the Supreme Court
declared in 1948 that:
Michigan could, beyond question, forbid all women from working
behind a bar. This is so despite the vast changes in the social and
legal position of women. The fact that women may now have
achieved the virtues that men have long claimed as their prerogatives and now indulge in vices that men have long practiced,
does not preclude the States from drawing a sharp line between
the sexes,
certainly, in such matters as the regulation of the liquor
41
traffic.1

This language was quoted in 1957 without discussion by the Supreme
Court of Idaho to sustain an Idaho statute restricting licenses for
bartending to males. 142 These cases were decided on the basis of
moral judgments; the goal of labor equality was not considered.
Thus the validity of the bartending statutes under the fourteenth
amendment may be open to question sooner than will the maximum
hour legislation.
In this connection, recent speculation has been forthcoming to
the effect that the Supreme Court would readily revise the formulations of the Muller and Goesaert decisions, 143 if presented with an
appropriate case.144 But unless and until such renovation takes place
138M. MEAD & F. KAPLAN, AMERICAN WOMEN 55-57, 128-30, 132-33 (1965).
13ld.

at 55, 133.

14°ld. at 211-12. Esther Peterson, Executive Vice Chairman of the President's Commis-

141

sion, has pointed out that the FLSA still retains significant exceptions and exemptions
leaving a good portion of the labor force not covered. Peterson, Working Women, in
THE WOMAN IN AMERICA 160 (1965). No doubt this situation was alleviated by
the 1966 amendments to the FLSA, but it was not eliminated. It is interesting to
note, incidentally, that the views of the President's Commission on the effect of the
FLSA lend support to the hypothetical position posed by the EEOC to Mr. Schlossberg in the recent hearings, described at note 35 supra.
Goesaert v. Cleary, 335 U.S. 464, 465-66 (1948).

142 State v. Burke, 79 Idaho 205, 206, 312 P.2d 806, 807 (1957).
143 See notes 132, 141 supra.

'

See generally Berg, Equal Employment Opportunity Under the Civil Rights Art of
1964, 31 BROOKLYN L. REV. 62 (1964); Murray & Eastwood, Jane Crow and the
Law: Sex Discrimination and Title VII, 34 GEo. WAsH. L. REv. 232, 238-42
(1965) ; Note, 50 IOWA L. REV. 778 (1965). The President's Commission on the
Status of Women urged such a reconsideration by the United States Supreme Court
in its recommendations. M. MEAD & F. KAPLAN, AMERICAN WOMEN 212 (1965).
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it is clear that state protective legislation on maximum hours, on
bartending, and probably in general does not offend the fourteenth
amendment.1 45 Renovation might be achieved through the second
approach suggested earlier to the preemption question. Under that
approach to section 708, state statutes with anachronistic underlying
46
policies would not be allowed to stand.
CONCLUSION

The existence of state protective laws regulating the employment
of women remains the rule rather than the exception in current state
labor legislation. The statutes range from those requiring affirmative
conveniences, such as seats for female employees, to those restricting
the privileges of women to work long hours or in hazardous occupations. The philosophy of these statutes, particularly the latter type,
is dissonant with the philosophy of the sex discrimination ban of
Title VII. In this connection, it has been suggested in this article that
the Equal Employment Opportunity Commission should tread carefully when speaking in terms of a state protective law as constituting
a "bona fide occupational qualification" exception where an employer's rule identical with the state protective law would not stand under
the Civil Rights Act. Because of the inherent vagueness in the "bona
fide occupational qualification" exception, and because of the frequent adoption of the same language of exception by state fair
employment practice laws, it seems important for the Commission
to avoid the confusion attending the use of a double standard in
giving content to the phrase. Thus, it is thought that the Commission
should uniformly define the jobs for which sex does constitute a
bona fide occupational qualification, regardless of the existence of a
pertinent state protective law.
However, in administering Title VII, it is not suggested that the
Commission should exceed the bounds of that which Congress
intended. While little is clear from the meager legislative history on
the provision, it does not appear that Congress intended to accomplish the wholesale elimination of state protective legislation or of
ither types of state legislation pertaining to the employment of
women. And to the extent this question remains in doubt, constitu145 A proposal to add an equal-rights amendment to the Federal Constitution whereby

neither the United States nor any state could deny or abridge equal rights under
the law because of sex has been introduced in every Congress since 1923. M. MEAD
& F. KAPLAN, supra note 144, at 147; Murray & Eastwood, supra note 137, at 236.
In fact, in the House debate on Title VII, Rep. Celler expressed surprise at the
introduction of the sex amendment due to the existence of such a proposal before
the Congress at that time. 110 CONG. REC. 2578 (1964). Perhaps the failure of Congress to ado pt this amendment contains a further inference that Congress did not
intend to make a clean sweep of state protective legislation by its enactment of the
sex amendment to Title VII.
146 See text following note 127 supra.
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tional problems being absent, any solution should at least be couched
in terms of intended federal preemption according to an interpretation
of the provison of Title VII on that subject. In this article, a middle
position on the preemption statute as it applies to state protective
laws has been put forward as the most likely resolution of the matter.
This solution allows state protective legislation to stand as long as it
does not on its face "purport" to allow unlawful employment practices in the sense of being patently outdated as far as the modern
woman's capabilities or inclinations are concerned. This results in
permitting employers to deny employment to women because of a
state protective law when such employment could not be denied on
the basis of an employer's rule. Nevertheless, this is a question of
federalism and of the extent to which Congress intended to legislate.
The result is that certain discriminatory employment practices (where
sex is not a bona fide occupational qualification) which Congress
did not intend to eliminate, will remain.
With regard to social policy, the initial reaction is that the
modern woman should not be subjected to state protective restrictions
on her right to work should she choose to experience the conditions
from which she is being protected. However, it is clear that the
extent to which sex differences constitute "discrimination" is a question of degree, depending upon what social mores it seems desirable
to perpetuate. Whether or not sex is a "bona fide occupational qualification" in any given situation is a difficult question. Individuals
would be more likely to disagree in this area than they would as to
race, color, creed or national origin as the basis of a "bona fide
occupational qualification." As to the latter, general agreement can
be obtained that bona fide qualification instances will be rare.' 4 7
But as to sex discrimination, countervailing considerations of preserving femininity and motherhood appear. Problems of physical
capabilities and of the propriety of mixing the sexes exist which are
not present with regard to the other forms of discrimination.
These problems inevitably mean that as to sex, the existence of a
bona fide occupational qualification will be asserted by employers
with some frequency, and at the same time these assertions will be
extremely difficult to establish as fact. Without the availability of
"rules" of any nature allowing employers to deny employment to
women where the employment would be hazardous or strenuous,
complaints against employers could be frequent and burdensome.
Yet the percentage of women in the labor force who would be perturbed about being denied hard labor employment would in all like'47

See, e.g., the HOUSE JUDICIARY COMM., REPORT ON H.R. 7152, H.R. REP. No. 914,
88th Cong., 2d Sess. (1964) (analysis of § 704(e)), in BNA, THE CIVIL RIGHTS
ACT OF 1964, at 161 '(1964).

DENVER LAW JOURNAL

VOL. 44

lihood be quite small. In addition, denial of employment with long
,hours due to state statutes on maximum hours for women still serves
in some instances to protect and promote labor standards for women.
Thus total elimination of all state protective laws does not seem
appropriate at the present time.
For these reasons, it is thought that the second judicial solution
to the preemption problem which was suggested previously is the
most desirable. This solution reserves to the state and indirectly to
employers the right to administer "rules" genuinely designed to protect women from hazardous or onerous working conditions. Clearly
outdated statutes would not be allowed to stand. This scheme admittedly promotes maternalism through the device of a little paternalism, but this fact would not seem to be offensive - paternalism is an
inbred characteristic of many laws aimed at protecting a certain group
of society. Indeed, the Equal Employment Opportunity Commission
has reflected this fact by having injected a bit of paternalism into the
sex discrimination problem through ruling that pregnancy must be
given special consideration by employers. And in any event, the
areas of work left regulated by the states under the approach being
suggested would be few in the total employment picture, leaving the
sex discrimination ban of Title VII of the Civil Rights Act essentially
unfettered and free to accomplish its intended goal of eliminating
discriminatory practices within the employment relationship.

